1 
i 
! 


I 


I 


i 

I 
I 


THE  DEVELOPMENT 


OF 


THE  TEACHING  OF  LAW 


IN  THE 


UNIVERSITY  OF  EDmBUEGR 


BY 


JOHN"   P.    COLDSTEEAM,  W.S, 

LECTURER  IN  THE  UNIVERSITY  OF  EDINBURGH  ON  CIVIL  PROCEDURE  IN  THE 
LAW  COURTS  OF  SCOTLAND  ; 
EXTRAORDINARY  MEMBER,  FORMERLY  ONE  OF  THE  PRESIDENTS 
OF  THE  JURIDICAL  SOCIETY  OF  EDINBUROH. 


PRINTED 


EDINBURGH: 
•BY  MORRISON 
1884. 


& 


GIBB. 


The  following  pages  formed  the  subject  of  my  introductory  Lecture 
to  the  class  in  the  University  of  Edinburgh  of  "  Civil  Procedure  in 
the  Law  Courts  of  Scotland,"  delivered  in  the  Public  Law  Class 
Ptoom,  on  27th  October  1884.  I  now  issue  the  Lecture  to  the 
profession  in  this  form,  believing  that  the  study  of  the  subject  of 
which  it  treats  will  be  found  as  interesting  to  the  reader  as  it  has 
been  to  its  author.  It  is  right  I  should  acknowledge  my  obliga- 
tions to  the  learned  work  of  Sir  Alexander  Grant,  Bart.,  viz..  The 
Story  of  the  University  of  Hdinburr/h,  for  material  help  in  its 
preparation.  J.  P.  C. 

6  Buckingham  Terrace, 
Edinburgh,  15th  November  1884. 


THE  DEVELOPMENT 


OF 

THE  TEACHING  OF  LAW 

IN  THE 

UNIVEESITY  OF  EDINBURGH. 

In  taking  my  place  for  the  first  time  as  a  teacher  in  the  Faculty 
of  Law  in  the  University  of  Edinburgh,  I  think  it  may  not  be 
unsuitable  if,  in  my  introductory  lecture,  I  give  a  short  account  of 
the  history  of  the  teaching  of  Law  in  this  University ;  but  before 
proceeding  to  this  duty,  it  is  perhaps  right  that  I  should  pubhcly 
acknowledge  my  gratitude  for  my  appointment  to  the  Lecture- 
ship of  Civil  Procedure  in  the  Law  Courts  of  Scotland — (1)  to 
the  Law  Faculty  ;  (2)  to  the  Senatus  of  the  University ;  and  (3) 
to  its  Court,  and  to  express  the  hope  that  I  may  be  enabled  to 
realize  their  expectations  in  the  conduct  of  the  Class. 

The  University  of  Edinburgh  was  founded  in  1583,  but  it  was 
not  till  1590  that  any  attempt  was  made  to  found  a  Chair  of  Law. 
In  that  year  the  sum  of  £300  a  3'ear,  as  interest  upon  a  capital 
sum  of  £3000,  was  provided  by  the  Town  Council  of  Edinburgli 
for  the  maintenance  of  a  "  Professor  of  the  Laws."  This  sum  of 
£3000  was  contributed,  as  very  naturally  it  should  have  been,  in 
sums  of  £1000  by  each  of — (1)  the  Lords  of  Session ;  (2)  the 
Faculty  of  Advocates;  and  (3)  the  Society  of  Writers  to  the 
Signet,  as  three  separate  parties.  The  Chair  thus  founded  was 
not  occupied,  however,  by  any  one  who  lectured  on  Law,  for 
what  reason  is  not  clear ;  and  ultimately  in  1597,  after  two 
appointments,  the  Chair,  even  in  name,  was  abandoned,  and  the 
endowment  for  it  was  otherwise  disposed  of. 

It  was  not  again  till  1707  that  anything  was  done  to  promote 
the  teaching  of  Law  in  the  University.  In  that  year,  however, 
Queen  Anne  issued  an  order  bearing  upon  the  expediency  of 
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establishing  and  settling  "a  foundation  for  a  Professorship  of  tlie 
Public  Law  and  the  Law  of  Nature  and  Nations."  For  tlie 
endowment  of  this  Chair  £150  was  obtained  by  altering  the  dis- 
position of  a  grant  of  £300  per  annum  made  by  King  William, 
and  Charles  Areskine  was  appointed  Pi'ofessor.  It  seems  doubtful 
if  Mr.  Areskine  ever  taught  his  subject,  and  he  is  said  to  have 
used  l)is  salary  in  studying  law  at  Utrecht.  He  had  a  dis- 
tinguished career  at  the  Scotch  Bar,  and  attained  the  dignity  of 
Lord  Justice-Clerk, 
chairorputiic      From  1734  to  1779,  there  are  four  eentlemen  named  as 

Law.  .  .  . 

occupants  of  this  Chair,  viz.  William  Kirkpatrick,  George 
Abercrombie,  Hugh  Blair,  and  James  Balfour  of  Pilrig.  It 
seems  to  have  been  looked  upon  as  a  sinecure  by  all  these 
gentlemen,  little  or  no  woi'k  being  done  in  it.  The  emoluments  of 
the  Chair  were  often  more  than  £300  a  year,  and  it  was  conferred 
upon  the  person  who  could  buy  out  the  holder,  the  Lord  Advocate 
apparently  being  privy  to  the  transaction.  Thus  Abercrombie  is 
said  to  have  paid  £1000  for  it  to  Kirkpatrick,  while  Maconochie, 
the  sixth  holder  of  the  Chair,  paid  Balfour  the  sum  of  £1522, 18s,  2d. 
for  it.  Maconochie  (the  first  Lord  Meadowbank)  held  the  Chair  for 
seventeen  years,  and  though  an  able  man,  of  discursive  knowledge 
and  originality,  he  could  only  command  a  very  small  class,  and  he 
only  lectured  for  two  sessions.  He  was  succeeded  by  Robert 
Hamilton,  a  Principal  Clerk  of  Session,  who  held  the  Chair  for 
thirty-five  years,  but  never  lectured.  The  class  hitherto  had  been 
deemed  a  failure,  one  cause  assigned  for  this  being  that  the  Chair 
had  been  held  by  men  rising  into  and  in  large  practice,  who  treated 
their  academical  position  and  duties  as  of  minor  importance.  From 
1831  to  1862,  the  Crown  made  no  appointment  to  the  Chair;  but 
the  Commissioners  of  1858-62  having  "  ordained  that  the  Professor 
of  Public  Law  shall  deliver  a  course  of  not  less  than  forty  lectures 
on  International  Law^  during  the  public  session  of  the  University 
yearly,  and  to  the  Professorship  shall  be  attached  a  salary  of 
£250,  to  be  annually  voted  by  Parliament,"  a  Commission  was 
on  15th  May  1862  issued  by  Queen  Victoria  in  favour  of  James 
Lorimer,  LL.D.,  advocate,  the  present  holder  of  the  Chair.  At- 
tendance on  his  lectures  being  necessary  for  the  LL.B.  degree,  as 
also  for  admission  to  the  Faculty  of  Advocates,  secures  a  gooil 
class,  and  no  longer  can  the  Chair  be  considered  a  failure,  wdiich  it 
was  held  to  be  fifty  years  ago.  The  salary  of  the  Chair  is  now 
£400  per  annum,  £150  of  Bishops'  rents  having  been  restored  to 
its  emoluments  by  a  recent  decision  of  the  Court  of  Session. 
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As  before  mentioned,  the  Cliair  of  Public  Law  was  founded  g'Xic"Lw. 
in  1707,  but  only  in  name,  as  the  first  and  other  holders  of  it 
seem  to  have  eschewed  lecturing;  and  there  being  no  other 
University  provision  for  the  teaching  of  Law,  it  appears  to  have 
been  the  practice  of  those  desiring  to  qualify  themselves  as 
lawyers,  both  before  and  after  that  date,  to  resort  to  the 
Universities  of  Utrecht,  Leyden,  Groningen,  or  Halle  for  their 
necessary  legal  instruction.  La  1558,  Bishop  Reid  by  his  bequest 
bad  made  provision  for  a  College  of  Arts  and  Law,  but  nothing 
came  of  it.  It  is  true  that  some  of  the  Advocates,  towards  the 
close  of  the  seventeenth  century,  gave  legal  instruction  by 
lectures  in  their  own  houses;  and  we  are  told  that  John 
Spottiswoode,  Advocate,  and  Keeper  of  the  Advocates'  Library, 
who  had  obtained  his  legal  education  at  Leyden,  "had  the 
honour  of  being  the  first  who  opened  schools  in  his  own  house 
indeed  for  teaching  professedly  the  Roman  and  Scottish  Laws, 
which  he  continued  to  teach  at  Edinburgh,  though  not  in  the 
University  for  six-and-twenty  years."' 

Another  of  the  extra-mural  lecturers  was  James  Craig,  who,  in  chair  of  Civii 
1710,  after  some  years  of  lecturing  extra-murally,  was  elected  by 
the  Town  Council  Professor  of  Civil  Law  in  the  University ;  but  at 
first,  and  for  seven  years,  no  salary  was  assigned  to  him.  In  1716, 
however,  a  salary  of  £100  per  annum  was  provided  by  the  town  out 
of  the  Ale  and  Beer  Duties,  under  the  Act  3  Geo.  L  cap.  5.  Craig 
continued  to  lecture  till  1732.  He  was  a  member  of  the  Riccarton 
family,  and  his  notes  for  his  lectures  are  still  faithfully  preserved  in 
the  library  of  the  family  seat.  Craig  was  succeeded  by  Thomas 
Dundas,  a  member  of  the  Arniston  family,  and  he  appears  to  have 
been  a  jurist  of  some  note,  as  he  was  known  to  Continental 
writers.  He  resigned  the  Chair  in  1745,  and  was  succeeded  by 
Kenneth  M'Kenzie  of  the  Delvine  family.  He  had  been  over 
twenty  years  at  the  bar,  and  had  studied  at  Leyden.  Robert 
Dick  was  the  next  occupant  of  the  Chair,  having  been  appointed 
in  1755  ;  and  he  held  the  office  till  1796,  althoueh  in  1792  John 
Wilde  was  appointed  joint-Professor  with  him.  During  Dick's 
tenure  of  office,  the  example  of  the  Chair  of  Civil  Law  in  Glasgow 
was  followed,  and  the  lectures  were  given  in  English — they  having 
formerly  been  given  in  Latin.  In  1799-1800,  Wilde  was 
incapacitated,  in  the  view  of  the  Senatus,  from  properly  dis- 
charging the  duties  of  the  Chair;  and  on  their  representing  the 
matter  to  the  Town  Council,  an  arrangement  was  made  between 
'  Chalmers'  Life  of  Ruddiman,  1795,  p.  35. 
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tlie  Faculty  of  Advocates  and  the  Town  Council,  by  wliicli  Wilde 
was  to  draw  the  salary,  but  a  joint-Professor  was  appointed  to  do 
the  work.  Alexander  Irving  succeeded  Wilde  in  1800,  and 
occupied  the  Chair  till  1826,  when  he  was  elevated  to  the  Bench 
under  the  title  of  Lord  Newton.  Irvina;  had  recommended,  in  his 
evidence  before  the  Royal  Commission,  the  abolition  of  the 
class  in  Pandects,  which  had  always  been  slightly  attended,  and 
his  successor,  Douglas  Cheape,  who  took  office  in  1827,  abolished 
the  class,  and  gave  only  one  course,  viz.  tliat  on  the  Institutes 
supplemented  from  the  C'oiyus  Juris.  Cheape  also  abolished  the 
oral  examinations  in  Latin.  He  resigned  the  Chair  in  1842 
from  feeble  health,  the  Faculty  of  Advocates  recording  "their 
high  sense  of  the  very  able  and  efficient  manner  in  which  he  had 
discharged  the  duties  of  the  Chair."  Archibald  Campbell 
Swinton  of  Kimmerghame,  who  still  survives,  was  the  next 
occupant  of  the  Chair,  and  he  held  it  till  1862,  when  he  was 
succeeded  by  James  Muirhead,  Sheriff  of  Chancery,  the  present 
Professor. 

ciiaii  oi  History.  The  nexfe  Chair  to  be  establislied  in  the  Faculty  of  Law  was 
that  of  "  Universal  History."  The  Town  Council  founded  it  in 
1719,  assigning  a  temporary  endowment  of  £50  a  year  to  it.  The 
order  of  Council  making  the  Professorship  may  be  read,  even  at  this 
late  dale  of  growth  of  intelligence,  with  interest  and  instruction. 
It  is  as  follows :  "  Considering  tlie  great  advantages  that  arise  to 
the  nation  from  the  encouragement  of  learning  by  the  establish- 
ment of  such  Professorships  in  our  College  as  enable  youth  to 
study  with  equal  advantages  at  home  as  they  do  abroad,  and 
considering  the  advantages  that  arise  to  this  city  in  particular 
from  the  reputation  that  the  Professors  of  the  liberal  Arts  and 
Sciences  have  justly  acquired  to  themselves  in  the  said  College, 
and  that  a  Profession  of  Universal  History  is  extremely  necessary 
to  complete  the  same,  this  Profession  being  very  much  esteemed, 
and  the  most  attended  of  any  one  Profession  at  all  the  Universities 
abroad,  and  yet  no  where  set  up  at  any  of  our  Colleges  in 
Scotland,"  etc.,  they  agree  "  that  a  Professor  of  Universal  History 
be  established  in  the  College  of  this  city."  Mr.  Charles  Mackie, 
Advocate,  was  the  first  holder  of  this  office.  He  was  afterwards 
styled  "Professor  of  Universal  Civil  History,  and  Greek  and 
Roman  Antiquities."  He  devoted  part  of  his  course  to  lecturing 
upon  the  "  Law  Procedure  of  the  Ancients."  The  patronage  of 
the  Chair  was  virtually  placed  in  the  hands  of  the  Faculty  of 
Advocates  by  the  Act  of  1721,  which  also  provided  for  the  pay- 
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ment  of  £100  per  annum  to  the  holder  of  the  office.    The  Chair 
is  now  known  as  tliat  of  "  Constitutional  Law  and  History." 

Charles  Mackie  occupied  the  Chair  for  forty-six  years,  but  for 
the  last  twelve  years  of  his  tenure  he  had  the  assistance  of  a  joint- 
Professor  to  teach  the  class.  Mr.  John  Gordon,  and  subsequently 
Mr.  William  Wallace,  held  the  office.  When  Mackie  resigned  in 
1765,  John  Pringle  was  appointed  Professor;  but  it  is  said  that  for 
twenty  years  prior  to  1780,  the  lectures  of  the  Chair  had  been 
discontinued.  There  is  reason  to  believe  that  the  salary  was  not 
regularly  paid  during  this  time.  . 

In  1780,  the  teaching  of  the  Chair  was  resumed  by  Alexander  cimir  of  History. 
Fraser  Tytler,  who  in  that  year  was  appointed  joint-Professor  with 
Pringle.  His  lectures  were  afterwards  published  under  the  title 
of  Elements  of  General  History,  in  which  were  described  "  the 
condition  of  society  and  the  progressive  state  of  mankind  from  the 
earliest  ages  to  the  beginning  of  the  present  age."  There  is 
evidence  to  show  that  in  one  of  his  best  years  only  thirty  students 
attended  his  class.  He  was  raised  to  the  Bench  in  1801,  under  the 
title  of  Lord  Woodhouselee,  and  was  succeeded  in  the  Chair  by 
his  eldest  son,  William  Fraser  Tytler,  We  are  told  that  he  also 
failed  to  obtain  a  class  of  any  size,  seventeen  students  only  attend- 
ing his  class  in  1806-07,  and  for  seven  sessions  he  did  not  lecture 
at  all.  His  lectures  having  been  read  for  him  during  his  last 
session  of  tenure  by  his  brother,  Patrick  Fraser  Tytler,  the 
historian  of  Scotland,  he  resigned  the  office  in  1821,  having 
previously  been  appointed  Sheriff  of  Inverness-shire.  He  was 
succeeded  by  Sir  William  Hamilton,  Bart.,  in  1821.  His  occu- 
pancy of  the  Chair  was  by  no  means  congenial  to  him.  His  limited 
class  of  about  thirty  led  him  to  petition  the  Senatus  to  give 
"protection"  to  the  Chair  by  admitting  the  subject  to  the  Arts 
curriculum  ;  but  he  was  not  encouraged  in  his  suit^  and  he  after- 
wards brought  his  views  before  the  Royal  Commission,  stating  that 
in  Germany  from  "  twelve  to  twenty  different  historical  courses  are 
delivered  to  audiences  more  numerous  than  those  in  almost  any 
other  department  of  knowledge."  The  Commissioners,  however, 
recommended  the  abolition  of  the  Chair.  In  1833,  the  city  having 
become  bankrupt,  the  salary  of  the  Chair  ceased  to  be  paid.  Sir 
William  gave  up  lecturing,  and  in  1836  he  was  transferred  to  the 
Chair  of  Logic  and  Metaphysics,  which  he  so  much  adorned  for  so 
many  years.  lie  was  succeeded  in  the  Chair  of  History  by  George 
Skene,  who  afterwards  became  Professor  of  Law  in  the  University 
of  Glasgow.  From  1842  to  1846,  the  Chair  was  occupied  by  James 
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Frederick  Ferrier,  and  on  liis  election  as  Professor  of  Moral  Philo- 
sophy in  the  University  of  St.  Andrews,  Cosmo  Innes,  Advocate, 
afterwards  Principal  Clerk  of  Session,  was  appointed.  He  was  a 
master  of  History.  At  first  he  lectured  gratuitously,  and  so  long  as 
he  did  so,  he  had  a  large  class.  When  afterwards  he  demanded  the 
usual  fee,  he  is  said  to  have  had  a  mere  handful  of  students.  He  tlien 
lowered  his  fee,  but  no  one  came;  and  on  returning  to  his  original 
practice  of  free  attendance,  his  benches  were  filled.  But  as  his 
class  proved  unremunerative,  he  ceased  to  lecture.  In  1862, 
however,  the  University  Commissioners  made  attendance  on  the 
lectures  of  the  Chair  necessary  for  the  LL.B.  degree.  They 
ordained  it  as  the  "  Chair  of  History,"  and  to  belong  to  the 
Faculty  of  Law  as  well  as  the  Faculty  of  Arts.  Innes  then 
resumed  his  lectures,  and  he  secured  a  good  class  till  his  death  in 
1874.  He  was  succeeded  by  ^^neas  J.  G.  Mackay,  LL.D.,  Advo- 
cate, who  occupied  the  Chair  till  1881,  when  he  retired  owing  to  the 
engrossing  nature  of  his  official  and  private  practice  at  the  Bar.  As 
the  learned  author  of  the  most  valuable  treatise  on  the  Law  arid 
Practice  of  the  Court  of  Session  of  the  present  day,  he  deserves 
an  honoured  reference  in  the  introductory  remarks  of  the  first 
occupant  of  the  Lectureship  on  Civil  Procedure  in  the  Law  Courts 
of  Scotland.  Professor  Mackay  was  succeeded  by  John  Kirkpatrick, 
LL.B.,  Advocate,  now  the  energetic  Dean  of  the  Faculty  of  Law. 
Chair  of  Scots       In  1722,  the  Chair  of  Scots  Law  was  founded  by  the  Town 

Law.  .  .  .  .  .  . 

Council  of  Edinburgh.  This  they  did  upon  the  petition  of 
Alexander  Bayne,  Advocate,  a  gentleman  who  had  previously  been 
lecturing  upon  the  subject  outside.  He  represented  to  the  Town 
Council  "how  much  it  would  be  for  the  interest  of  the  nation  and 
of  this  city  to  have  a  Professor  of  the  Law  of  Scotland  placed  in 
the  University  of  this  city,  not  only  for  the  teaching  the  Scots 
Law,  but  also  for  qualifying  of  Writers  for  His  Majesty's  Signet ;" 
and  the  Council  "  being  fully  apprised  of  the  fitness  and  qualification 
of  Mr.  Alexander  Bayne  of  Rives,  Advocate,  to  discharge  such  a 
province,  elect  him  to  be  Professor  of  the  Law  of  Scotland  in  the 
University  of  this  city."  The  salary  of  £100  was  paid  out  of  the 
Ale  Duty.  Bayne  occupied  the  Chair  till  1737,  and  is  known  as 
the  author  of  Institutions  of  the  Criminal  Law  of  Scotland,  and 
another  book  on  Municipal  Jjaxo.  He  was  succeeded  by  John 
Erskine,  who  as  an  enthusiastic  teacher  of  the  subject  had  a  larger 
class  than  Bayne.  Like  his  predecessor,  he  used  Sir  George 
Mackenzie's  Institutions  as  his  text-book,  till  the  publication  of  his 
own  Principles  of  the  Law  of  Scotland  in  1754,  which  thereafter 
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Avas  the  basis  for  his  lectures.  Erskine  occupied  the  Chair  for 
twenty-eight  years,  when  he  resigned.  He  died  in  1773,  after 
employing  the  last  years  of  his  life  in  the  completion  of  The 
Institutes  of  the  Laio  of  Scotland,  which  was  published  after  his 
death  in  1773.  It  is  not  necessary  to  remind  you,  but  it  is 
certainly  just  to  Erskine  to  remark  here,  that  this  has  ever  since 
been  regarded  as  a  book  of  the  highest  authority  on  the  Law  of 
Scotland,  and  after  a  lapse  of  more  than  100  years  I  find  the 
])resent  Professor  of  Scots  Law  in  the  Syllabus  of  his  Lectures  for 
1884-85  saj's:  "The  Lectures -have  special  reference  to  the 
writings  of  Mr.  Erskine,  and  students  are  strongly  recommended 
to  make  themselves  familiar  either  with  his  Principles,  editions  by 
Wm.  Guthrie,  Edin.,  or  his  Institute?,,  edition  by  J.  Badenoch 
Nicolson,  Edin.,  1871,"  a  just  tribute  to  the  value  of  the  great  labour 
of  one  of  the  greatest  jurists  the  University  has  ever  produced. 

Erskine  was  followed  by  Wilham  Wallace,  Advocate,  in  the  chau- of  Scots 
occupancy  of  the  Chair.  He  was  known  as  Collector  of  the 
Decisions  of  the  Faculty  of  Advocates  from  1772  to  1776.  He 
died  in  1786,  and  was  succeeded  by  David  Hume,  who  at  the 
early  age  of  twenty-eight  was  made  Sheriff  of  Berwickshire, 
probably  through  the  influence  of  his  father,  John  Hume,  whose 
property  of  Ninewells  w^as  in  the  county.  He  was  afterwards 
Sheriff  of  Linlithgowshire,  and  a  Principal  Clerk  of  Session. 
When  holding  the  latter  office,  he  was  the  colleague  of  Sir  Walter 
Scott,  who  says :  "  I  copied  over  his  lectures  tv^'ice  with  my  own 
hand  from  notes  taken  in  the  class ;  and  when  I  have  occasion  to 
consult  them,  I  can  never  sufficiently  admire  the  penetration  and 
clearness  of  conception  which  were  necessary  to  the  arrangement 
of  the  fabric  of  law  formed  originally  under  the  strictest  influence 
of  feudal  principles,  and  innovated,  altered,  and  broken  in  upon 
by  the  changes  of  times,  of  habits,  and  of  manners,  until  it 
resembles  some  ancient  castle,  partly  entire,  partly  ruinous,  partly 
dilapidated,  patched,  and  altered  during  the  succession  of  ages  by  a 
thousand  additions  and  combinations,  vet  still  exhibitinti  the  marks 
of  its  antiquity  and  symptoms  of  the  skill  and  wisdom  of  its  founders, 
and  capable  of  being  analyzed  and  made  the  subject  of  a  methodical 
plan  by  an  architect  who  can  understand  the  various  styles  of  the 
different  ages  in  which  it  was  subjected  to  alteration.  Such  an  archi- 
tect has  Mr.  Hume  been  to  the  Law  of  Scotland,  neither  wandering 
into  fanciful  and  abstruse  disquisitions  which  are  the  more  proper 
subject  of  the  antiquary,  nor  satisfied  with  presenting  to  his 
pupils  a  dry  and  undigested  detail  of  laws  in  their  present  state. 
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but  combining  the  past  state  of  our  legal  enactments  with  tl;e 
present,  and  tracing  clearly  and  judiciously  the  changes  which  took 
place,  and  the  causes  which  led  to  them."  As  a  lecturer,  we  are 
told  Hume  had  a  high  reputation.  But  he  never  published  his 
Lectures,  and  he  specially  prohibited  their  publication  by  his 
executors  after  his  death.  He  published,  however,  a  work  of 
great  learning  on  the  Criminal  Law  of  Scotland,  and  collected  a 
volume  of  Decisions  which  was  published  after  his  death.  On 
Hume's  promotion  to  be  a  Baron  of  Exchequer  in  1822,  he 
resigned  the  Chair,  and  was  succeeded  by  George  Joseph  Bell, 
Advocate,  who  was  appointed  a  Principal  Clerk  of  Session  in 
1832.  To  name  George  Joseph  Bell  to  an  assembly  of  lawyers, 
is  to  bring  to  their  remembrance  a  flood  of  recollections  of  the 
many  times  he  has  solved  their  difficulties,  eased  their  labours, 
and  sent  them  from  their  research  with  a  light  and  joyous  heart. 
His  Commentaries  on  tlw  Law  of  Scotland  and  on  the  Principles  of 
Mercantile  Jurisprudence,  and  his  Principles  of  the  Law  of  Scotland, 
published  as  text-books  for  his  students,  will  ever  be  a  monument 
to  his  worth  as  a  jurist  and  teacher  of  Law.  Jeffrey  had  predicted 
for  him  a  place  on  the  bench,  and  it  is  said  that  he  would  have 
likely  been  the  means  of  securing  this  for  him  had  there  been 
a  vacancy.  Cockburn  writes  :  "  Certainly  no  man  had  ever  a 
stronger  claim,  so  far  as  such  claims  depend  on  eminent  fitness, 
than  Mr.  Bell  had  for  a  seat  on  that  bench,  which  his  great  legal 
work  had  been  instructing  and  directing  for  above  thirty  years." 
John  Schank  More  was  the  next  and  sixth  Professor  of  Scots 
Law,  having  been  appointed  to  the  Chair  in  1843.  The  son  of  a 
Seceding  minister  in  North  Shields,  he  was  born  in  1784,  admitted 
Advocate  in  1806,  and  in  1827  published  an  edition  of  Erskine's 
Principles,  and  in  1832  an  edition  of  Stair's  Institutions,  with 
notes  and  illustrations.  He  was  an  interesting  lecturer  and  pains- 
taking teacher,  a  profound  lawyer,  and  a  great  collector  of  books, 
his  library  consisting  of  15,000  volumes. 

The  next  occupant  of  the  Chair  was  George  Ross,  Advocate,  who 
took  office  in  1861,  and  held  it  for  the  brief  period  of  two  years. 
He  was  admitted  to  the  Bar  of  Scotland  in  1835.  He  edited  many 
volumes  of  Leading  Cases  as  well  as  Bell's  Laio  Dictionary.  As 
a  Professor  I  remember  him  lecturing  to  a  large  class,  which  I 
fear  proved  too  much  for  a  not  over-vigoi'ous  frame,  as  he  died 
prematurely  in  1863,  mourned  by  a  large  circle  of  acquaintances 
and  friends. 

Ross  was  succeeded  by  George  Moir,  Advocate,  the  choice  of  a 
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unanimous  vote  of  the  Faculty  of  Advocates.    He,  however,  only 
held  the  Chair  for  two  years,  and  then  resigned. 

In  1865,  Norman  Macpherson,  LL.D.,  Advocate,  Sheriff  of 
Dumfriesshire,  was  elected  Professor  of  Scots  Law,  and  still 
holds  the  office. 

In  1807,  eiffhty-five  years  after  the  last  erection  of  a  Law  Chair,  cimir  of  Medical 
the  Faculty  of  Law  was  again  enriched  by  another  Professorship, 
viz.  that  of  "Medical  Jurisprudence  and  Medical  Police."  In 
1798,  Dr.  Duncan,  Professor  of  the  Institutes  of  Medicine, 
memorialized  the  Town  Council  on  the  subject,  stating  that  he 
had  been  in  the  habit  of  lecturing  Tipon  it  once  a  week,  and 
recommended  the  formation  of  a  Professorship.  This  move  was 
said  to  be  in  the  interest  of  his  son.  The  Senatus,  having  been 
asked  for  their  opinion,  condemned  the  proposal,  and  gave  it  as 
their  opinion  that  the  "  multiplying  of  Professorships,  especially 
on  new  subjects  of  education,  does  not  promise  to  advance  the 
prosperity  or  dignity  of  the  University."  Nine  years  afterwards, 
however,  the  Town  Council  and  the  officers  of  the  Crown  were 
able  to  procure  a  Commission  from  George  III.  creating  a  "  Pro- 
fessorship of  Medical  Jurisprudence  and  Medical  Police,  as  taught 
in  every  University  of  reputation  on  the  Continent  of  Europe," 
with  an  endowment  of  £100  a  year  out  of  the  Bishops'  Rents,  and 
appointing  Dr.  Andrew  Duncan,  junior,  to  be  the  first  Professor. 
It  is  said  that,  although  originally  proposed  to  the  Town  Council 
by  his  father,  it  was  the  son  who  had  called  the  attention  of  the 
Medical  Faculty  to  it,  and  thus  the  real  originator  of  the  Chair 
was  the  first  to  hold  it.  His  residence  and  study  in  Continental 
University  towns,  on  the  completion  of  his  medical  studies  at  home, 
had  evidently  inspired  him  with  the  utility  of  the  study  of  "State 
Medicine,"  the  name  given  by  the  Germans  to  this  branch  of 
science.  The  Chair,  however,  was  not  admitted  as  part  of  the 
regular  compulsory  medical  curriculum  till  1833,  although  in 
1825  it  was  made  an  optional  alternative  class  for  the  M.D.  degree. 
This  was  in  the  time  of  the  third  holder  of  the  Chair  (William 
Pulteney  Alison  having  held  it  for  one  year),  viz.  Robert  Christi- 
son,  afterwards  Sir  Robert  Christison,  Bart.,  who  in  1822,  in  his 
twenty-fourth  year,  was  appointed  Professor.  At  first,  Christison 
says,  his  students  were  chiefly  young  lawyers ;  and  of  these  he  had 
at  first  twelve,  afterwards  five,  and  then  only  one.  But  this  did  not 
daunt  the  young  and  courageous  Professor.  Though  unremunera- 
tive,  he  continued  to  lecture;  and  on  the  class  being  made  an 
optional  alternative  for  the  M.D.  degree,  his  numbers  increased. 
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When  lie  left  the  Chair,  on  his  election  to  the  Professorship  of 
Materia  Medica,  he  had  a  class  of  ninety  students. 

Christison  was  succeeded  by  Thomas  Stewart  Traill,  M.D.,  in 
1832,  thirty  years  after  his  graduation ;  and  he  lectured  till 
Avithin  twelve  days  of  his  death  in  18()2,  in  his  81st  year,  having 
occupied  the  Chair  for  about  thirty  years. 

The  next  Professor  of  Medical  Jurisprudence  was  Douglas 
Maclagan,  M.D.,  who  is  the  present  occupant  of  the  Cliair. 
Chair  of  Con-  In  1825,  the  Chair  of  Conveyancing  was  added  to  the  Faculty 
of  Law.  There  seems  to  have  been  some  difficulty  made  about  its 
creation  even  by  the  Society  which  afterwards  was  anxious  for  its 
foundation.  It  seems  that,  in  1750,  the  institution  of  the  Chair 
was  strongly  urged  by  some  members  of  the  legal  profession. 
The  Society  of  Writers  to  the  Signet,  how^ever,  strongly  resisted 
it,  as  it  would  interfere  with  the  duties  of  masters  to  their 
apprentices.  In  1793,  however,  they  had  got  other  light  upon  the 
subject,  and  they  instituted  a  Lectureship  on  Conveyancing,  not, 
however,  in  the  University.  In  1796,  the  Society  tried  to  get  the 
Lectureship  erected  into  a  Chair  in  the  University,  but  both  the 
Senatus  and  the  Faculty  of  Advocates  successfully  opposed  this 
move,  on  the  ground  that  it  would  interfei-e  with  the  class  of 
Scots  Law.  The  Town  Council,  however,  in  1825,  erected  the 
Chair  in  the  University,  the  Society  of  Writers  to  the  Signet 
providing  the  salary  of  £100  per  annum. 

The  first  Professor  was  Macvey  Napier,  who  in  1816,  seventeen 
years  after  he  had  passed  W.S.,  had  been  appointed  Lecturer  on 
Conveyancing  by  the  W.S.  Society.  He  had,  previous  to  his 
appointment  as  Professor,  attained  considei'able  reputation  as  a 
man  of  letters  and  a  critic,  and  was  in  later  days  appointed  editor 
of  the  Eclinh^irgh  Review  in  succession  to  Jeffrey.  He  died  in 
1 847,  at  the  age  of  seventy,  and  was  succeeded  by  Allan  ]Menzies, 
W.S.,  who  had  as  a  student  greatly  distinguished  himself  in  the 
Arts  classes.  In  later  years,  as  Clei'k  to  the  Trustees  of  the  Dick 
Bequest,  and  visitor  of  their  schools,  he  did  much  to  put  the 
education  in  the  counties  of  Aberdeen,  Banff,  and  Moray  in  the 
high  state  of  efficiency  for  which  they  have  for  many  years  been 
distinguished.  As  a  family  practitioner,  he  had  a  large  and 
lucrative  practice  made  by  himself.  As  a  lecturer  he  had  a  large 
class  of  attentive  students,  who  profited  greatly  by  the  system  of 
written  examinations  in  the  class,  without  notes  or  books,  which  he 
was  the  first  to  introduce.  He  suffered  much  from  deafness,  and 
it  may  have  been  owing  to  this  infirmity  that  he  adopted  a  plan  of 
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examination  whicli  is  now  universal,  and  conduces  so  much  to  the 
proper  acquisition  of  every  University  subject. 

His  lectures  were  characterized  by  great  literary  taste.  They 
were  published  after  his  death,  and  have  already  gone  through 
three  editions.  Like  so  many  distinguished  lawyers,  he  was  the 
son  of  a  Scotch  manse,  where  he  learned  that  conscientious  regard 
for  duty,  and  acquired  those  habits  of  conduct  and  hard  work, 
which,  while  they  placed  him  at  an  ea'rly  period  of  his  life  in 
honour  and  a  high  position  in  his  profession,  also  contributed  to 
his  death  at  a  comparatively  youthful  age. 

In  1856  he  was  succeeded  by  Alexander  Montgomerie  Bell,  chaii-ofCon- 
W.S.,  for  long  a  partner  of  the  well-known  legal  firm  of  Dundas 
&  Wilson,  W.S.  In  this  business  he  acquired  that  extensive  and 
accurate  knowledge  of  Conveyancing  which  made  him  rank  as  a 
teacher  of  consummate  ability.  His  Lectures  were  published  by 
his  son  after  his  death,  and  are  now  the  leading  text-book  on  the 
subject.  The  labours  of  an  anxious  Conveyancing  business,  com- 
bined with  those  of  a  very  largely-attended  class,  proved  too  much 
for  a  not  over-robust  constitution  ;  and  I  well  remember  him  in 
his  later  days  coming  to  his  class-room,  where  his  lectures  were 
read  by  his  son,  in  a  very  exhausted  bodily  condition.  Such 
labours  cut  short  a  beautiful  life  and  a  gentle  spirit ;  and  on  his 
death  in  1866,  James  Stuart  Eraser  Tytler,  LL.D.,  W.S.,  a 
member  of  a  family  who  had  done  much  for  the  teaching  of  Law 
in  the  University  of  Edinburgh,  as  we  have  already  seen,  in 
former  days,  was  appointed  Professor  of  Conveyancing,  and  still 
holds  the  office. 

One  other  Chair  remains  to  be  noticed  in  tracing  the  history  of  chair  of  Political 
the  teaching  of  Law  in  this  University,  and  that  is  the  "  Chair  of 
Commercial  and  Political  Economy  and  Mercantile  Law." 

This  Professorship  was  founded  in  1871  by  the  Merchant 
Company  of  Edinburgh— £10,000  being  appropriated  by  it  for 
the  purpose  of  founding  a  Chair  in  the  University,  the  teaching 
from  which  would  be  valuable  for  future  merchants,  out  of  the 
surplus  funds  coming  into  their  hands  from  a  redistribution  of 
certain  educational  endowments  under  their  control.  The  tenure 
of  office,  however,  is  only  for  seven  years,  with  eligibility  for  re- 
election. The  step  thus  taken  seems  to  have  been  boked  upon  by 
the  Merchant  Company  as  an  e.xperiment.  In  the  result  hitherto, 
however,  it  must  be  deemed  a  success.  The  Curators  and  the 
Master  and  Treasurer  of  the  Merchant  Company  were  fortunate 
in  securing  for  the  first  occupancy  of  this  Chair,  AYilliam  Ballantine 
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Hodgson,  wlio  already  as  an  economist,  an  educationist,  and 
lecturer,  had  established  a  well-merited  reputation.  His  class 
during  his  first  six  years  of  tenure  averaged  fifty  students.  He 
was  reappointed  on  the  expiry  of  the  seven  years  of  liis  tenure, 
and  on  his  sudden  death  from  heart  disease  in  1880,  the  present 
Professor,  Joseph  Shield  Nicholson,  was  elected  for  a  period  of 
seven  years. 

And  thus  Law  has  come  to  be  taught — partly  because  of  the 
foresight  of  the  Crown,  the  patrons,  or  their  advisers,  and  partly 
because  of  the  necessity  created,  as  evinced  by  attendance  on  the 
extra-mural  lectures  of  some  enterprising  citizen.  The  growth 
has  been  slow,  and  sometimes  the  patrons  for  the  time  being,  or 
their  advisers,  have  not  read  aright  the  signs  of  the  times.  It 
does  not  seem  much  to  have  established  only  seven  Chairs  for  tlie 
teaching  of  so  large  and  important  a  subject  during  a  life  of  300 
years.  But  Law  is  proverbially  slow  and  uncertain  in  its  develop- 
ment and  operations,  and  so  we  must  be  thankful  that  since  1707, 
when  Public  Law  was  founded ;  to  1710,  when  Civil  Law  was 
founded  ;  to  1719,  when  the  Chair  of  History  was  founded ;  to 
1722,  when  the  Ciiair  of  Scots  Law  was  founded  ;  to  1807,  when 
Medical  Jurisprudence  was  founded ;  to  1825,  when  Conveyancing 
was  founded ;  to  1871,  when  Political  Economy  and  Mercantile 
Law  was  founded  ;  we  have  now  seven  Chairs  established  in  the 
Faculty  of  Law  in  the  University  of  Edinburgh,  and  that  its 
legal  curriculum  is  more  complete  than  that  of  any  other  Uni- 
versity in  the  kingdom. 

'But  comparatively  complete  as  it  is,  the  University  authorities 
by  the  Faculty  of  Law,  the  Senatus  and  the  University  Court 
have  proclaimed  by  my  presence  here  to-day  that  in  their  opinion 
the  curriculum  can  be  made  more  complete  still,  and  this  remark 
leads  me  now  to  explain  how  it  is  that  a  lectureship  on  Civil  Pro- 
cedure in  the  Courts  of  Law  in  Scotland  lias  been  instituted  in 
this  University,  and  how  I.  have  come  to  be  the  first  exponent  of 
this  branch  of  legal  lore. 
Degrees  in  Law.  The  University  of  Edinburgh  confers  three  degrees  in  Law, 
viz. :  the  degrees  of  LL.D.,  LL.B.,  and  B,L. 

The  first  of  these  is  conferred  hoiwris  causa  by  voice  of  the 
Senate  on  such  pei'sons  as  in  their  opinion  merit  the  distinction  by 
their  writings,  or  research  in  the  various  branches  of  science  and 
learning,  and  every  year  at  the  April  graduation  a  number  of  such 
degrees  are  conferred.  This  was  the  only  degree  in  law  till,  by 
an  ordinance  of  the  then  University  Commissioners  in  1862,  they 
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instituted  the  cle<^ree  of  LL.B.  The  candidates  for  the  degree 
must  be  graduates  in  Arts  of  a  Scotch,  English,  or  Irish  Univer- 
sity, or  of  some  other  University  approved  by  the  Senatus  and 
University  Court.  They  require  to  attend  a  course  of  study 
in  Law  over  three  academical  years,  and  must  attend  (1)  a 
course  of  at  least  sixty  lectures  in  Civil  Law,  Scots  Law, 
and  Conveyancing ;  ^  and  (2)  .a  course  of  at  least  forty  lectures 
in  Public  Law,  Constitutional  Law,  and  Medical  Jurispru- 
dence. The  examination  for  the  degree  extends  over  all  these 
subjects. 

This  degree  so  wisely  instituted  was  not,  however,  popular,  and  Degrees 
for  these  reasons  probably— (1)  it  was  not  the  only  necessary 
portal  for  admission  to  practice  in  any  branch  of  the  profession ; 
and  (2)  because  the  mass  of  Law  students  do  not  take  the  degree 
of  M.A.,  as,  early  in  life,  they  are  engrossed  in  the  work  of  an 
office,  and  have  not  time  for  other  than  legal  studies  at  a  Univer- 
sity.   And  thus  it  came  about  that  only  twenty-four  gentlemen 
graduated  as  LL.B.  between  1864  and  1872,  and  in  1873  no  one 
at  all.    The  University  authorities  accordingly  instituted  a  new 
degree,  viz.  B.L.,  which  they  thought  would  be  more  largely 
taken.    For  this  degree,  unless  an  M.A.,  a  candidate  only  requires 
attendance  on  one  course  of  study  on  the  Faculty  of  Arts  in  a 
University,  as  for  the  degree  of  LL.B.,  but  must  pass  a  satisfac- 
tory examination  in— (1)  Latin  ;  (2)  Greek,  French,  or  German  ; 
and  (3)  any  two  of  the  following  subjects :  Logic,  Moral  Philo- 
sophy, and  Mathematics.    He  requires  to  study  Law  at  least  two 
academical  years  in  the  University  of  Edinburgh,  and  must  attend 
the  classes  of  Civil  Law,  Scots  Law,  and  Conveyancing,  and  any 
one  of  the  classes  of  History,  Public  Law,  and  Medical  Juris- 
prudence.   This  degree  has  now  been  taken  during  ten  years  by 
twenty-three  gentlemen,  while  thirty-four  gentlemen  have  during 
the  same  period  taken  the  degree  of  LL.B.    It  would  thus  seem 
that  the  new  degree  in  the  first  decade  of  its  existence  had  not 
been  more  popular  than,  the  superior  degree  of  LL.B.  in  its  first 
decade,  while  the  latter  has  attained  an  increased  popularity  of 
nearly  fifty  per  cent.    The  institution  of  the  LL.B.  degree  would, 
however,  seem  to  have  stimulated  to  degree-taking  in  Law,  as  the 
period  before  1874  only  produced  twenty-four  Law  graduates, 
while  the  number  since  has  been  fifty-eight.    Let  us  hope  that 

1  By  an  Order  of  Her  Majesty  in  Council,  dated  lltli  August  1884,  attendance 
may  be  given  on  the  Class  of  Commercial  and  Political  Economy  instead  of  the  Class 
of  Conveyancing. 
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the  next  decade  will  sliow  as  great,  if  not  a  greater,  ratio  of 
increase.^ 

ft>und™'°"^'"^  unworthy  of  notice  that  increased  degree-taking  in 

Law  is  contemporaneous  with  possible  reward  for  the  labour  thus 
incurred.  The  first  premium  for  degrees  in  Law  was  instituted 
by  the  Edinburgh  University  Endowment  Association  in  1878. 
In  that  year  they  founded  a  fellowship  of  £100,  tenable  for  three 
years.  It  is  open  to  holders  of  the  LL.B,  or  L.B.  degrees  of  not 
more  than  five  years'  standing,  and  is  awarded  to  the  competitor 
"  who  shall  present  the  best  thesis  on  a  subject  comprised  within 
the  course  of  study  required  for  the  degree  of  LL.B.'  in  the  Uni- 
versity." It  will  be  observed  that  for  the  six  years  before  1879, 
the  average  number  of  gentlemen  taking  a  Law  degree  was  2*0, 
while  since  1879  and  the  founding  of  University  Fellowship,  the 
average  has  been  7*4.  I  suspect  in  learning,  as  in  everything  else 
nowadays,  the  question,  Will  it  pay?  quod  meruit?  is  the  turning- 
point  for  making  any  exertion,  effort,  or  acquisition ;  and  the 
possibility  of  becoming  the  holder  of  a  fellowship  of  £100  per 
annum  for  three  years  is  sufficient  inducement  to  study  for  a 
degree,  which  otherwise  in  itself  is  of  little  practical  benefit.  It 
is  right  I  should  here  mention,  as  a  factor  in  the  history  of  the 
teaching  of  Law,  the  lectures  of  the  first,  and  till  now  the  only, 
holder  of  this  fellowship,  viz.  Mr.  John  Ferguson  M'Lennan, 
M.A.,  Aberdeen,  Advocate,  who  during  his  tenure  of  the  fellow- 
ship delivered  a  course  of  lectures  on  the  "  Law  of  Contract," 
which  were  free  to  those  who  attended,  and  I  am  glad  to  say  the 
attendance  was  large. 

The  Vans-Dunlop  Scholarships,  recently  founded,  should  also 
stimulate  to  degree-taking. 


1  Table  showing  Number  of  Graduates  in  Law  from  1864  to  1884. 


LL.B. 

LL.B. 

L.B. 

1864, 

1 

1875, 

1 

1875, 

1 

1865, 

1 

1876, 

1 

1876, 

1 

186G, 

4 

1877, 

2 

1877, 

0 

1867, 

1 

1878, 

2 

1878, 

1 

1868, 

2 

1879, 

1 

1879, 

7 

1869, 

1 

1880, 

4 

1880, 

6 

1870, 

6 

1881, 

7 

1881, 

.) 

1871, 

6 

1882, 

3 

1882, 

'2 

1872, 

2 

1883,      .  .  . 

8 

1883, 

0 

1873, 

0 

1884, 

5 

1SS4, 

1 

1874, 

1 

25 

34 

23 
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I  have  sakl  that  the  degrees  in  Law  are  in  themselves  of  little 
practical  value.  I  should  qualify  this  remark  by  stating  that  the 
deo-ree  of  LL.B.,  though  not  an  essential,  still  admits  to  the 
profession  of  Advocate  without  further  examination ;  while  not 
essential,  still  the  same  degree  and  that  of  B.L.  admits  to  the 
profession  of  Law  Agent,  provided  an  examination  on  the  Practice 
of  the  Courts  is  passed  to  the  satisfaction  of  the  examiners  under 
the  Law  Agents  Act,  and  the  usual  apprenticeship  gone  through. 

Now  it  was  found  that  gentlemen  who  held  the  degree  of  LL.B.  fZ^Z"' 
or  B.L.  failed  to  pass  on  this  subject  before  the  Law  Agents'  -^^^^^  '-^ 
examiners,  and  the  Faculty  of  Law  very  naturally  felt  aggrieved 
at  their  graduates  being  found  disqualified  upon  it.  The  subject 
is  really  part  of  the  course  of  Scots  Law,  just  as  Conveyancing  was 
supposed  to  be  so  in  days  gone  by  ;  but  the  Professor  admits  that  he 
has  not  time  to  teach  it.  The  Faculty  accordingly  resolved  that 
there  should  be  separate  teaching  upon  it  :  and  at  their  request, 
with  the  sanction  and  approval  of  the  Senatus  and  Court  of  this 
University,  the  subject  begins  to  be  taught  to-day  within  the 
walls  of  this  University  as  a  separate  and  distinct  branch.  You 
will  pardon  any  apparent  egotism  if  I  now  for  a  few  moments  take 
up  your  time,  by  telling  you  how  it  comes  about  that  I  have  been 
selected  to  expound  it. 

By  the  Law  Agents  Act  of  1873,  and  relative  Act  of  Sederunt,  Dimpuityin 
it  is  required  of  every  applicant  for  admission  to  the  office  of  a  letige  i.f  Pio- 
Law  Agent  in  Scotland  to  pass  an  examination  inter  alia  on  Forms 
of  Process.  This  includes  Procedure  in  the  Inferior  as  well  as 
Superior  Courts  of  Scotland.  Now  as  a  matter  of  fact,  at  the 
time  of  the  passing  of  the  Act,  the  last  treatise  on  the  subject  of 
Practice  in  the  Court  of  Session  was  that  by  Sir  Charles  Farquhar 
Shand,  whose  book  was  a  most  valuable  one ;  but  having  been 
published  in  1848,  prior  to  the  passing  of  the  ver}''  sweeping 
reforms  in  Practice  accomplished  by  the  1850  and  the  1868 
Acts,  it  was  very  misleading  to  any  one  studying  the  subject. 
The  consequence  was,  that  students  had  the  greatest  difficulty  in 
getting  information  on  the  subject ;  and  although  few  questions 
on  it  were  put,  the  examiners  had  in  very  many  cases  to  refuse  to 
pass  applicants  in  their  Law  examination,  by  their  failure  in  this 
branch.'    It  has  been  said,  as  it  was  of  Conveyancing  of  old,  that 

'  The  critic  of  Mr.  Black's  "The  Law  Agents  Act,  1873,  etc.,"  in  the  Journal  of 
Jurisprudence  of  March  1884,  say.s: — "As  forms  of  process  are  not  incliuleil  in  the 
curricuhim  for  the  degree,  a  Bachelor  of  Laws  may  be  absolutely  ignorant  of  the 
mode  in  which  legal  proceedings  require  to  be  conducted  in  this  country.  Surely 
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knowledge  on  this  subject  should  be  obtained  in  tlie  chambers  of 
practitioners  in  Edinburgh.  The  answer  to  that  is  simply  this, 
that  of  late  years  Court  Practice  has  had  a  tendency  of  concen- 
trating in  a  few  legal  firms,  and  they  could  not  possibly  receive 
all  apphcants ;  while  the  Court  Practice  of  smaller  businesses  is 
far  too  limited  to  give  any  idea  of  the  very  many  Tnodi  operandi 
embraced  in  the  term  Forms  of  Process. 

Prior  to  the  passing  of  the  Act  referred  to,  I  had  become  in 
1872  officially  connected  with  the  Supreme  Court,  and  shortly 
after  the  Act  came  into  operation,  from  my  supposed  knowledge  of 
the  subject,  fx'om  the  many  cases  I  saw,  I  was  frequently  applied 
to  for  information,  while  I  was  early  led  to  see  how  great  was  the 
need  of  proper  teaching  on  the  subject.  Some  of  the  examiners, 
too,  and  specially  Dr.  Garment,  spoke  to  me  of  the  difiiculty  they 
had  in  passing  applicants  on  Procedure ;  and  as  the  result  of  a 
conversation  I  had  with  him  in  the  spring  of  1875,  I  resolved  to 
eive  a  course  of  lectures  on  "  The  Law  and  Practice  of  the  Court 
of  Session."  I  accordingly  gave  a  short  course  as  preparatory  for 
the  April  examination  of  that  year.  Nine  students  were  enrolled 
as  members  of  ray  class,  and  I  was  glad  to  learn  that  every  one  of 
these  successfully  passed  the  examination  on  the  subject  a  few 
days  thereafter. 

During  the  next  three  or  four  years  I  continued  to  lecture 
with  varied  success  in  Edinburgh  and  Glasgow,  having  classes  of 
from  seven  to  forty-six  students.  At  the  request  of  some  of  my 
students,  I  published  a  handbook  on  Procedure  in  1878 ;  and  as 
this  could  be  got  for  a  smaller  price  than  the  amount  of  my  fee,  I 
did  not  consider  it  necessary  to  lecture  again  till  1882-83. 
During  these  intervening  years,  however,  I  had  many  applications 
to  know  if  I  was  not  going  to  lecture,  and  I  accordingly  intimated 
in  the  beginning  of  the  session  1882-83,  that  if  a  sufficient  number 
gave  in  their  names,  I  would  resume  the  course.    About  thirty 

the  public  are  entitled  to  expect  that  every  person  admitted  to  the  monopoly  of 
Court  practice  shall  have  some  knowledge  of  those  forms  of  process  on  wliich  the 
rights  of  the  lieges  frequently  depend."  "We  confess  that  in  our  opinion  the 
examiners  do  not  at  present  put  as  manj'  questions  on  '  Forms  of  Process '  as  are 
necessary  to  afford  a  fair  test  of  the  knowledge  of  the  candidates."  While  Mr.  Black 
himself  says,  at  p.  187  of  his  book  :  "  It  will  be  with  an  anxious  heart  that  not  a 
few  receive  the  Court  of  Session  questions  from  ilr.  Jamieson's  hand,  for  to  most  of 
our  Scottish  youth  this  part  of  their  legal  education  is  only  acquired  by  persistent 
cram  ;  and  as  only  four  questions  are  propounded,  tliere  is  very  reasonable  ground  for 
fear  that  in  the  course  of  cram  something  important  enough  to  be  embodied  in  a 
question  may  liave  passed  unnoticed  in  tlie  wilderness  of  regulations,  Acts  of 
Sederunt,  and  Court  of  Session  minutire,  etc. " 
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students  gave  in  their  iiaines,  and  out  of  these  I  opened  a  class  of 
twenty,  to  whom  the  liour  fixed  was  suitable.  In  the  following 
session,  1883-84,  I  had  only  a  class  of  four,  the  smallest  I  ever 
had,  the  reason  for  this  being,  I  was  told,  that  liaving  on  the 
advice  of  my  professional  friends  raised  my  fee  to  £2,  2s.,  it  was 
thought  too  much  for  a  twenty-lecture  conrse. 

It  is  true,  more  literature  on  the  subject  of  my  course  now  exists  Treatises  on 

,  T        1        n         •  r      1  Procedure. 

than  was  the  case  some  years  ago.  In  the  Jrractice  of  the 
Supreme  Courts,  Dr.  Mackay's  book  will  ever  stand  as  a  monu- 
inent  to  his  labour,  learning,  and  skill  in  preparing  a  very- 
exhaustive  treatise  on  the  subject,  while  Mr,  Spinks'  book  and  my 
own  handbook  will  be  found  useful  as  books  of  ready  reference. 

In  the  Practice  of  the  Inferior  Courts,  Sheriff  Dove  Wilson 
and  Sheriff  Lees'  volumes  will  give  most,  if  not  all,  needful 
information  on  the  subject.  But  one  and  all  of  these  books  have 
been  patent  to  students  for  five  or  six  years  now,  and  still  the 
examiners  for  the  Law  Agents'  Examination  say  there  is 
deficiency  on  the  part  of  candidates  in  this  branch  of  study. 
They,  too,  along  with  the  Professors  of  Law  in  the  University, 
desire  that  it  be  systematically  taught,  and  hence,  after  extra- 
mural teaching  of  several  years,  I,  as  the  only  lecturer  on  the 
subject,  am  appointed  to  intra-mural  teaching,  and  have  the  very 
responsible  and  arduous  duty  of  organizing  this  branch  of  legal 
study  in  this  University. 

For  the  first  time,  so  far  as  I  am  aware,  Civil  Procedure  is  taueht  ''Procedm-e" 

-ry  -  _  *      taught  for  first 

in  a  University  in  this  kingdom.  It  is,  however,  a  common  class  distinct 
in  the  Universities  ot  Grermany,  where  it  is  taught  sometimes  as 
a  special  branch  by  a  Professor  of  the  subject,  and  sometimes  as 
part  of  another  course.  I  can  see  no  reason  why  it  should  not 
be  specially  taught  in  this  country,  where  the  necessity  for  its 
knowledge  is  as  great.i  It  is  not  the  first  time,  as  we  have 
previously  observed,  that  we  have  copied  the  Germans  in  their 
advance  in  learning.  True,  there  are  now  books  upon  the  subject; 
but  experience  proves  that  special  cram  from  books  for  an 
examination  immediately  following,  is  apt  to  give  very  superficial 
knowledge,  and  is  not  enough,  even  for  the  examination  itself, 
much  less  for  the  after  necessities  of  professional  life.  For 

i«*7n'V^°'''^  Moncrciirs  address  on  "Legal  Education,"  to  the  Juridical  Society  iu 
1870,  he  says  :  "  It  is  of  the  greatest  consequence,  to  whicliever  branch  of  the  pro- 
fession the  student  intends  to  belong,  that  he  should  be  thoroughly  armed  with  the 
forms  before  he  begins,  for  there  is  notliing  so  painful  as  learning  them  afterwards  ; 
and  whether  he  practise  at  the  bar  or  behind  the  bar,  he  will  find  tlie  greatest 
iwssible  advantage  from  having  all  Ids  forms  at  his  finger  ends." 
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such  the  inincl  requires  to  bo  filled  with,  and  drilled  in,  the 
information  slowly  and  gradually,  and  accustomed  by  oft-repeated 
reference  to  the  details  of  the  subject,  to  feel  thoroughly  at  home 
in  it. 

I  have  hitherto  spoken  of  the  subject  of  my  course,  and  referred 
to  it  in  terms  signifying  your  knowledge  to  some  extent  of  its 
nature  and  scope. 

Allow  me,  however,  in  my  closing  remarks  to  open  up  the 
subject  a  little  to  you,  and  explain  to  you  generally  the  province 
of  this  Lectureship, 
Province  of  In  the  class  of  Scots  Law,  the  student  is  instructed  upon  the 

Lectureship.         .i.        c  ..        ,.  .  i,>  ,i 

rights  or  parties  in  their  various  relations  to  others,  and  in 
property  heritable  and  moveable ;  and  as  a  foundation  for  my 
subject,  it  is  highly  expedient  that  a  student  know  what  rights 
can  be  enforced.  It  is  at  this  point  that  the  utility  of  this  class 
comes  in.  You  learn  for  example,  in  the  class  of  Scots  Law, 
that  given  certain  circumstances,  a  contract  is  constituted  or 
made ;  that  two  or  more  persons  have  rights  which  they  can 
enforce.  But  here  you  are  left  in  darkness,  and  you  must  find 
out  for  yourselves  how  obligation  is  to  be  enforced  if  the  contract 
is  not  peaceably  fulfilled.  And  so  the  teaching  of  this  class  comes 
to  your  aid  and  tells  you  to  what  tribvmal  you  are  to  resort ;  what 
form  your  action  is  to  take  ;  what  pleas  you  are  to  maintain ;  how 
you  are  to  conduct  it ;  what  defence  will  be  stated  ;  how  and  when 
it  will  be  made;  and  how  you  are  to  arrange  your  forces,  and  carry 
on  the  battle  from  field  to  field,  till  you  quit  as  victor  in  the  fight ; 
and  then  how  you  will  obtain  the  costs  of  the  war,  and  implement 
or  damage  for  the  breach  of  contract.  Most  of  these  details 
are  either  regulated  by  Statute  or  Act  of  Sederunt  (i.e.  an  order 
of  the  Lords  of  Council  and  Session),  or  they  are  subject  to 
decision  of  the  Court.  So  far  as  time  permits,  it  will  be  my 
endeavour  to  make  you  acquainted  with  one  and  all  of  them,  and 
so  picture  to  you  each  likely  battle-field,  that  when  you  enter  it  in 
actual  professional  life,  you  will  have  some  idea  of  what  it  is,  and 
be  able  to  bring  up  your  forces  and  carry  on  the  fight  as  will 
enable  you  to  come  oflF  conquerors ;  or  if  you  lose,  that  it  may  be, 
not  because  of  want  of  knowledge  of  the  law  or  legal  tactics,  but 
because  your  clients  have  not  hearkened  to  your  wise  and  better 
counsels,  when  you  advised  those  things  which  make  for  peace. 


